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COMMENTS RELATING TO APPELLANT'S 
STATEMENT OF THE CASE. 


Appellant has erred in several instances in his 
Statement of the Case and has omitted some sig- 
nificant facts. It is Appellee’s position that these 
errors and omissions combine to create an erroneous 
perspective on the transactions between the parties. 
In his opening brief Appellee, as Cross-Appellant, set 
forth what is believed to be an accurate statement of 
the facts in this case and reference is made to that 
statement for the details. However, some of the er- 
rors and omissions appearing in Appellant’s State- 
ment which fail to do equity as to the transactions 
between the parties are as follows: 


A. 


The implication is created that Appellee did noth- 
ing in connection with the partnership business until 
after the store on Guam was opened and ready for 
business and that thereafter Appellant generously sold 
a half interest in the business to Appellee for Fifteen 
Thousand Dollars ($15,000.00), whereas the actual 
investment of Appellant was approximately Forty- 
Three Thousand Dollars ($48,000.00). Thus, for ex- 
ample, on page 6 of Appellant’s Brief it is stated: 

‘‘During this period and before any agreement 
with the Appellee was consummated, Mr. Thomp- 


son acting on behalf of the Appellant, opened the 
store on Guam on July 22, 1952. (R. 321)” 


An examination of page 321 of the Record does not 
support such a statement and it is perfectly clear from 
other testimony that Mr. Siciliano and Mr. Thompson 
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jointly opened the ice cream store and had been work- 
ing jointly toward this opening for a considerable 
period of time. Actually, the Record is abundantly 
clear that the partnership agreement between the par- 
ties was the result of years of negotiation and was an 
absolute necessity insofar as Appellant was concerned 
because the enterprise had neither manager, employees 
or money at the time Appellee was admitted into 
partnership. 


As early as 1950 Mr. Siciliano (Appellee here) was 
helping the president of Appellant corporation to get 
his venture started. The parties continuously cor- 
responded and for a substantial period of time Mr. 
Siciliano was managing agent of the Appellant cor- 
poration in Guam. The correspondence ultimately 
matured into the partnership agreement which is the 
basis of this action. The matter is clearly set forth in 
Mr. Thompson’s (president of Appellant corporation) 
testimony, starting on pages 249 and 254 of the Rec- 
ord, as follows: 


‘“Q. And did your correspondence with Mr. 
Siciliano, starting in 1950, continue right on to 
June, 752? 

A. The correspondence did but the relation 
ceased in May when he wrote me—let me go back 
a moment. When I came over in February, 1951, 
T had never seen Mr. Siciliano. I met him the 
morning I landed and we introduced ourselves. 
He took me up to see the Governor. The Governor 
was the only one I knew on Guam. He took me in 
to see Mr. Guerrero, Land Commissioner, and 
Mr. O’Connor and others and he wanted 50 per 
cent of the deal when he discussed it and I told 
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him we couldn’t give him 50 per cent of the deal. 
I offered him 20 and when he still wanted 50 
I explained to him that none of us had that much. 
It would have made him the largest stockholder 
of them all. I don’t think he said he would take 
20 but I left here thinking he was going to buy 
stock like the rest of us. On May 12 I heard 
from him and he had been thinking it over and he 
was no longer interested in the deal unless it was 
a 50 per cent deal but he would be glad to help 
me in any way. I asked him to contact Slaughter 
or I contacted Slaughter by letter. I don’t know 
whether Mr. Siciliano contacted Slaughter or not 
even though he had offered to do anything he 
could to help. 

Q. He was never compensated for that as- 
sistance ? 

A. It was just friendliness; at least I thought 
it was. 
Q. He has never presented you with a bill? 
A. Qh, no. 

* 


* * * % % % 


Q. Was he authorized in 1951 to act as your 
agent? 

A. He was, yes, sir. 

Q. Did he look for land for you and write 
to you about it? 

Aum Vetdida. ae *”” 


* * & * * % * 


cee * Q. First, I will show you Plaintiff’s Ex- 
hibit 1 which purports to be a certified copy of a 
resolution adopted by the American Pacific Dairy 
Products at a meeting held on March 2, 1951, 
appointing Mr. Joseph Siciliano managing resi- 
dent agent of Guam for the corporation and ask 
you if that, in fact, occurred on that date? 
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A. On March 2, 1951? That is about the time 
I returned to Seattle then. 

Q. And this is the official appointment of him 
aS Managing agent? 

Eee veacin * * *’’ 


In addition to all of the services performed by the 
Appellee as above set forth, it is equally clear that at 
the time of the execution of the partnership agree- 
ment which is the subject of this action Appellant 
corporation was insolvent and, hence, unable to get 
started in business without additional cash. The testi- 
mony of the president of the Appellant corporation, 
Mr. Thompson, starting on page 192 of the Record, 
sets forth the condition of the Appellant in June 1952 
as follows: 

‘*@. Let me ask you a question a little dif- 
ferently. As of the time that the Dairy Queen of 
Guam opened what was your total investment in 
the Dairy Queen of Guam at that time? 

A. At the time the Dairy Queen of Guam 
opened on June 22, 1952, it was approximately 
$42,500, give or take a few dollars. 

Q. That was regardless of any amount con- 
tributed by Mr. Siciliano? 

A. That is right, yes. 

Q. Now, that also was the total amount of your 
capital, wasn’t it? 

A. No; we had a thousand or so dollars in the 
bank. 

Q. And that is all you had left? 

A. We had $550 stock that had not been paid 


for. 
Q. Was the corporation indebted to the extent 


of about $8,000 in Guam? 
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A. "That is right, sir. 

Q. And the debt was unpaid? 

A. It had not been paid but it was not delin- 
quent. 

Q. And there was no capital in the corporation 
to pay the debt? 

A. Oh, we called on the stockholders whenever 
we needed money. We could have gotten the 
money if that is what you mean. 

Q. Did you have any cash in the corporation 
to pay that debt? 

A. We had borrowing ability; we had stock- 
holders. 

Q. But you had no cash? 

m~ Noes, “see? 


Also, it is equally clear from the Record that Ap- 
pellee obtained and used employees from his own com- 
pany to open the store and in fact was not only ac- 
tive but was the dominant factor in getting the ice 
cream store open. Thus, Appellee’s uncontradicted 
testimony, beginning on page 145 of the Record, reads 
in part as follows: 

‘‘@. Now after these agreements what did you 
do? 

A. Went right to work and opened up the 
Dairy Queen. In fact we were working on the 
opening at that time. I opened it as soon as pos- 
sible and I worked there for a week or so, broke 
in the boys, got my best boys down there who 
knew about ice cream and broke them in on what 
to do to make and sell ice cream. I got a few 
pointers from Mr. Thompson before he left and 
went right to work with them. 

Q. You referred to good boys. Are you re- 
ferring to employees of Pacific Enterprise? 


A. Yes. 

Q. Did you ever operate an ice cream business 
before ? 

Oh, I did. 

Where ? 

20th Air Force Base. 

Was that on the island of Guam ? 

Yes. 

When was that? 

1948. We had one of the largest ice cream 
plants on the island of Guam and I was allowed to 
sell out of my own snack bar. I had to supply 
them first. 

@. Had any of these employees you put in the 
Dairy Queen of Guam any previous experience? 

A. They had. (16) 

Q. They had worked around ice cream? 

A. Yes. 

Q. And it was for that reason you chose them, 
is that correct ? 

A. Oh, yes. 

Q. Now, did you also, at the same time you 
were breaking in these boys, did you also have 
one of your key supervisory employees working 
with you? 

A. Joseph Meggo. M-e-g-g-o. 

Q. Now, how many snack bar and restaurant 
operations have you and Joe Meggo operated on 
the island of Guam? 

A. I operated a large cafeteria which fed 2 to 
3,000 people a day and I opened nine snack bars, 
plus the ice cream plant at Harmon Field. 

Mr. Phelan. If it please the court, I can’t see 
what those snack bars have to do with the Dairy 
Queen of Guam. 

The Court. Part of your defense is failure to 
properly operate the Dairy Queen. I think the 


POPOPO > 
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purpose of this line of questioning is to establish 
the competency of operation at the time the snack 
bar or the ice cream place was opened. Your ob- 
jection will be overruled. 

Q. (By Mr. Bohn). Now, did Mr. Joseph 
Meggo also act as one of your supervisors when 
you were running the ice cream plants at Harmon 
Field? 

A. He was supervisor of all the snack bars, 
also the ice (17) cream plant. 

Q. Mr. Joseph Meggo worked with you while 
you were opening up the Dairy Queen, is that 
correct ? 

A. He did. 

Q. And did you then turn over the supervision 
of Dairy Queen to Mr. Meggo? 

A. I did. 

Q. And did Mr. Meggo in fact supervise the 
operations of Dairy Queen? 

A. He did. 

Q. And for how long a period was that? 

A. Well, up to when Mr. Norman Thompson 
took over. 

@. And the man that was in charge of the 
Dairy Queen until Mr. Norman Thompson took 
over was Mr. Joseph Meggo, is that correct? 

Ace Thatusei@litu™ “Wie 


B. 


Likewise, the Statement of the Case by Appellant, 
beginning on page 6, with regard to the respective in- 
vestments of the parties does not provide a fair basis 
to judge the equities of the situation. It is true that 
the president of the Appellant corporation did testify 
that the Appellant corporation had actually expended 
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some Forty-Two Thousand Five Hundred Dollars 
($42,500.00) prior to execution of the contract with 
Appellee. However, Appellant’s Statement of the Case 
omits reference to the fact that some of the money 
had been unwisely spent and did not represent a true 
value of the assets. The Record of Mr. Thompson’s 
testimony on page 268 contains the following state- 
ment on this subject: 
‘“* * * In doing business with Joe, Joe said, ‘You 
paid too much for the building.’ I said, ‘I think 
so too,’ so we cut it down for a meeting of the 
minds, your Honor, * * *”’ 


So, also, the testimony of Mr. Thompson on the 
same subject, beginning on page 268 of the Record, 
reads in part as follows: 

“Q. As you started out with your partner- 
ship agreement you had a capitalization of 
$38,000, whatever it is, which represents $15,000 
of yours and $15,000 of Siciliano’s and the bal- 
ance was reflected in debts? 

A. No; the balance is excess in value that was 
turned in and it was to come to us. 

Q. But there was the $8,000 in debts? (154) 

A. No; $8,000 debts to American Pacific. 

Q. Iam getting argumentative about the debt. 
I apologize to the court. Isn’t it a fact that at 
the time you made this deal Dairy Queen of Guam 
owed Overseas Construction ? 

A. We owed Overseas Construction about 
$5,000. We might have owed other creditors; I 
don’t know. 

Q@. So the real capitalization at that date was 
about $35,000 ? 
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A. No, sir; $38,000. 

Q. The partnership paid it to you and you 
paid the bills? 

A. Yes; same thing. 

Q. In other words, the net worth was roughly 
$30,000 ? 

A. No; roughly $33,000. 

Q. You started the Dairy Queen then under 
the partnership agreement with a net worth of 
roughly $33,000? 

A. That is right, yes.* * *’’ (Emphasis added.) 


Actually, the testimony on this particular matter 
may be superfluous since the signed Supplemental 
Agreement between the parties clearly specified the in- 
vestment understanding. This agreement, which ap- 
pears in full beginning on page 51 of the Record, sup- 
plements the partnership agreement between the par- 
ties and insofar as the capitalization is concerned, the 
significant portions read as follows: 

peomennae Witnesseth : 


Whereas, the Party of the First Part has prior 
hereto expended Thirty-eight Thousand Twenty- 
six Dollars and No Cents ($38,026.00), in connec- 
tion with activating a Dairy Queen store in the 
territory of Guam; and * * *” 


It is perfectly clear from the foregoing agreement 
and from a fair summary of all the testimony in the 
ease that the true net worth of the partnership busi- 
ness at the time of its commencement was computed 
by the parties to be and actually was Thirty-Hight 
Thousand Twenty-Six Dollars ($38,026.00), less an 
account payable to a construction company in the 
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amount of Six Thousand One Hundred Fifty Dollars 
and Fifty-Seven Cents ($6,150.57) or a true net worth 
of Thirty-One Thousand Hight Hundred Seventy-Five 
Dollars and Forty-Three Cents ($31,875.43). It is 
equally clear that for a one-half interest in these assets 
Joseph Siciliano, the Appellee here, paid Fifteen 
Thousand Dollars ($15,000.00) or very close to one 
full half of the actual value of the assets before the 
execution of the partnership agreement. By the exe- 
cution of the partnership agreement and the Supple- 
mental Agreement above referred to, the accounts pay- 
able of the venture were increased from Six Thousand 
One Hundred Fifty Dollars and Fifty-Seven Cents 
($6,150.57) to Eight Thousand Twenty-Six Dollars 
($8,026.00) so that the net worth of the venture at 
this point became Thirty Thousand Dollars ($30,- 
000.00) and the Fifteen Thousand Dollars ($15,000.00) 
paid by Mr. Siciliano represents exactly one-half of 
said net worth. 


If any additional evidence were needed, one only 
needs to turn to paragraph 5 of the partnership agree- 
ment (Record, page 9) which reads as follows: 


“x * * 5. Capital Contributions. Each of the 

parties hereby contributes to the capital of the 

partnership the following respective amounts: 
IPsec, L206 ee $15,000.00 
mt) 16h 1 Hla 000008 


The general assumption of the Appellant here is 
that its board of directors had the right to accept or 
reject the partnership contracts at any time they 
chose, regardless of the reliance upon them by all 


12 


other parties. It is this general contention on the part 
of the Appellant, as emphasized in the entire state- 
ment of Appellant’s case, that forces the Appellee to 
question the good faith of Appellant in all of its deal- 
ines with the Appellee and with the public. 


It is clear that the president of Appellant corpora- 
tion had been in and out of Guam since 1950, seeking 
to place an ice cream store in operation there. The 
Record is replete with reference to conversations had 
with the Governor, with the Director of Commerce 
and with other public and private citizens in that ter- 
ritory. There is no hint that any one in Guam was 
ever informed that the president had only limited 
authority and in fact in June of 1952 he signed a se- 
ries of contracts and documents for and on behalf of 
Appellant corporation, as follows: 

a. Partnership contract with Joseph Siciliano 

(Record, page 8) ; 


b. Supplemental Contract with Joseph Siciliano 
(Record, page 51) ; 


ce. Assignment of Lease of Real Property from 
American Pacific Dairy Products, Ine., to the 
co-partnership (Record, page 54); 


d. Certificate of Co-partnership Transacting Busi- 
ness under a Fictitious Name (Record, page 58) ; 


This document (item ‘‘d’’ above) which recites the 
existence of the co-partnership with Mr. Siciliano as 
a co-partner was filed with the Department of Fi- 
nance of the Government of Guam and on page 144 of 
the Record there was admitted in evidence Plaintiff’s 
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Exhibit Number 6 which was a certificate dated 
August 21, 1952, signed by the Director of Finance, 
indicating that the Certificate of Co-Partnership 
Transacting Business Under a Fictitious Name was 
received on August 1, 1952, and entered as Document 
Number 23 in the records of Guam. Furthermore, as 
of the date of the trial of this action this Certificate 
of Co-Partnership Transacting Business Under a Fic- 
titious Name had never been cancelled or modified so 
that the public records of Guam still indicate the ex- 
istence of such co-partnership. In this connection Mr. 
Thompson, president of the Appellant corporation, 
testified as follows: 


* * * Q. Do you have a cancelled certificate 
of co-partnership agreement filed with the Gov- 
ernment of Guam? 


A. No. 
Q. To your knowledge is that still in exist- 
ence ? 


A. I haven’t the slightest idea. 

Q. Is it possible the public, at least, thinks 
this is still a partnership operated by American 
Pacific Dairy and Joseph Siciliano? 

A. I don’t think the public would go down and 
read the articles of incorporation. I don’t know 
what the public believes. 

Q. I am stating that this was a partnership 
and you were doing business under the fictitious 
name of Dairy Queen of Guam 

A. I didn’t cancel that. I said that before. 
* * *” (Record, page 240.) 


e. Letter dated June 21, 1952, directed to Major 
H. W. Grossman, Post Exchange Office, Ander- 
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son Air Force Base, in which it was stated that 
the organization was composed of a co-partner- 
ship, consisting of, among others, Mr. Joseph 
Siciliano. 
In connection with this document Mr. Edward 
Thompson, president of Appellant corporation testi- 
fied on page 258 of the Record, as follows: 


ce * * Q. Did vou on or about June 21, 1952, 
join in a letter (143) with Mr. Siciliano directed 
to Major H. W. Grossman, Post Exchange Of- 
fice, Anderson Air Force Base? 

A. We did, yes. 

Q. Did you in that letter state to Major 
Grossman that you were making a proposition to 
him about operating a dairy business on the field 
and did you state that this organization will be 
a co-partnership composed of Joseph Siciliano 
and Edward Thompson with, perhaps, several 
other partners, but in any event all of the ma- 
jority interest would be Joseph Siciliano’s and 
Edward Thompson’s? 

A. Yes, I did. 

Q. You go on to state that if there is some- 
thing on Anderson Air Base other partners might 
come in? 

A. That is right. 

Q. But you represented to Major Grossman 
that this was going to be a partnership ? 

A, That is right, yes. ~~” 


All of these documents are complete on their face, 
representing a concluded transaction, and none of 
them contain the slightest reference to the fact that 
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they are subject to any ratification or any further 
action by the Appellant corporation. 


The statement of Appellant’s case does not refer to 
all of the foregoing documents but confines itself to 
a recitation of the various acts taken or not taken by 
the Appellant corporation. According to Appellant’s 
statement the documents were received in Seattle in 
the middle of July 1952 and were presented to the 
directors in August 1952. No action was taken on 
them at that time and neither the Appellee nor the 
government nor the people of Guam were notified 
that the president had acted without authority. Al- 
though still in possession of these documents Appel- 
lant continued to do nothing until October 6, 1952, 
when it adopted a resolution unilaterally without the 
consent of its co-partner, stating in effect that it 
would only ratify the agreement upon Mr. Siciliano 
meeting certain conditions, none of which he was re- 
quired to meet by the terms of the agreement. Even 
at this late date neither the public in Guam nor the 
government of Guam was notified that Appellant cor- 
poration did not consider itself bound by these con- 
tracts and one can only speculate as to what would 
have happened had the business failed. Certainly the 
creditors and others in Guam were not given any 
warning as to the position of the Appellant herein. 
NOWHERE IN THE ENTIRE RECORD OF 
THIS CAUSE IS THERE THE SLIGHTEST 
EVIDENCE THAT THE BOARD OF DIREC- 
TORS OR THE STOCKHOLDERS OF APPEL- 
LANT CORPORATION EVER NOTIFIED ANY- 


16 


ONE THAT THEIR PRESIDENT WAS ACTING 
BEYOND THE SCOPE OF HIS AUTHORITY. 


It is at this point also that Appellee is forced to 
question the integrity of Appellant because on Oc- 
tober 9, 1952, the following letter was sent by Mr. 
Edward Thompson, president of Appellant corpora- 
tion : 

ce * * GQ. LET ME READ YOU SOME- 
THING AND ASK YOU IF THIS IS YOUR 
LETTER: ‘LAST MONDAY’— DATED OC- 
TOBER 9, 1952—‘LAST MONDAY MY ASSO- 
CIATES, HERBERT LITTLE AND GEORGE 
HENRYE, WHILE DISCUSSING OTHER 
MATTERS IN WHICH WE ARE INTER- 
ESTED FORMALLY APPROVED THAT 
AGREEMENT WHICH I MADE WITH 
JOE SICILIANO LAST JUNE ON GUAM. 
(276) THERE NEVER WAS ANY QUES- 
TION ABOUT NOT APPROVING THE 
AGREEMENT, BUT I PURPOSELY RE- 
FRAINED FROM HAVING IT FORMALLY 
APPROVED ERE NOW, BECAUSE I 
THOUGHT IT POSSIBLE THAT THE 
LACK OF APPROVAL MIGHT SOMEHOW 
SOME TIME HELP JOE IN HIS TROU- 
BLES.’ DO YOU STAND ON THAT NOW, 
MR. THOMPSON ? 

A. I DID SAY THAT. 

Q. DID YOU RECITE THAT? 

A. I DID BECAUSE I COULD HAVE 
FORCED THE BOARD TO RATIFY IT. 
* * *”” (Record, page 379.) 


It is this letter and testimony which appellant 
dismisses in his statement of the case (page 8) with 
the following language: 
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‘c*# * * Several days later a personal letter was 
sent by Mr. Edward Thompson to the appellee’s 
attorney on Guam, stating that Mr. Thompson 
and two of the other directors of the appellant, 
while discussing other matters, had generally 
approved the agreement. * * *”’ 


Appellant next points out (page 9) ‘‘Appellee did 
nothing with respect to the resolution of October 6, 
1952, * * *.”? Just what was expected of Appellee 
when he had been advised by the president of the 
corporation that the contracts had already been rati- 
fied is not clear, but the statement of the case goes 
on to recite that finally and on April 4, 1953, the 
board of directors of Appellant corporation adopted 
another resolution which stated, among other things, 
that it now refused to ratify the contracts. This reso- 
lution contained a whole series of self-serving state- 
ments, most of which were without any basis in fact 
and, among other things, sought to terminate the part- 
nership in the following language: 


‘“2. The de facto partnership heretofore operat- 
ing the ‘Dairy Queen of Guam’ is hereby 
terminated effective April 21, 1954 (1953).”’ 


This is particularly surprising when it is recalled 
that during all this period of time the business in 
Guam was being managed under the control of Joseph 
Siciliano’s agents and employees and the business had 
been making a very substantial profit each month. 
Perhaps this profit is the real reason why in the same 
resolution the directors of Appellant corporation of- 
fered to return the original investment of Appellee, 
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providing he signed what in effect were complete re- 
leases of all of his interest in the business. 


Dp: 


In discussing the management of the store in Guam 
Appellant’s statement of the case at several points 
refers to Mr. Edward Thompson’s activities during 
the period of time the store was under the manage- 
ment of Mr. Siciliano’s employees, with the implica- 
tion that Mr. Thompson himself was part of the man- 
agement of the business. This is not an accurate state- 
ment of the fact. On page 330 of the Record Mr. 
Thompson described his capacity during this period, 
as follows: 

‘*Q. (By Mr. Phelan). Did you act for Dairy 
Queen of Guam in the States as their purchasing 
agent or what capacity? 

A. I was the purchasing agent. That is all 
that I did, yes. 

@. You placed orders and saw to the paper 
work? 

A. Yes, saw they got on board ship—that sort 
of thing—paid the bills and sent all the docu- 
ments to Guam. * * *”’ 


During this same period of time the daily manage- 
ment of the business on Guam was under the direction 
of a Mr. Joseph Meggo, who was an employee of 
Pacific Enterprises, Inc., which was owned and con- 
trolled by Mr. Siciliano, and an experienced super- 
visor of businesses engaged in the sale of ice cream 
and food products. Mr. Meggo’s testimony on this 
point is in part as follows: 
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ce * * Q. When did you first start perform- 
ing any services in connection with the Dairy 
Queen of Guam? 

A. When Mr. Thompson and Mr. Siciliano 
opened up the Dairy Queen I was helping out, 
bringing supplies down and all that. I worked up 
odds and ends, back and forth, a few hours a day, 
helping Joe and when Mr. Thompson left the 
island I was Joe’s right-hand man for the Dairy 
Queen four or five hours a day. I even brought 
his lunch to him. He didn’t leave it. His heart 
and soul was in the Dairy Queen and he showed 
me the way Mr. Thompson showed Mr. Siciliano 
and Mr. Siciliano was teaching me the way Mr. 
Thompson taught Mr. Siciliano. 

@. And you were familiar with the require- 
ments from operating the ice cream plant at 
Harmon ? 

A. I was. 

Q. You know about bacteria count and so 
forth ? 

A. I did. 

Q. And you knew how to store ice cream and 
dispense it? 

A. I did. 

Q. Now, after Mr. Siciliano left Guam, what 
service did you continue for the Dairy Queen? 

A. He put me in charge of the Dairy Queen 
and I followed on exactly how he showed me. (38) 

Q. How long did that continue with you as 
manager of Dairy Queen? 

A. Well, until Mr. Thompson, Jr., arrived in 
Guam. 

Q. About when was that, do you remember? 

A. I can’t recall because I was responsible for 
Pacific Enterprises, too. 
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Q. You were continuously the manager until 
Mr. Norman Thompson took over, is that correct? 

A. That is right. 

Q. How many days a week did you perform 
services for the Dairy Queen? 

A. Seven days a week. 

Q. Is that true throughout the entire period? 

A. Every day I was at the Dairy Queen. 
** *” (Record, page 165.) 


The management of this business during this period 
is best summarized by the following statement of the 
court (Record, page 316): 

‘“** * The Court. Well, Mr. Phelan, you have 
a peculiar theory of abandonment. Where did 
your money come from? Where did your profits 
come from? 

Mr. Phelan. I don’t know. 

The Court. Certainly not from an idle opera- 
tion. 

Mr. Phelan. That is true. (209) 

The Court. Who ordered the materials? Who 
served ice cream? Who furnished the reefer? 
Who furnished the supervision? Who furnished 
the bookkeeping? Who made the reports? 

Mr. Phelan. It wasn’t Mr. Siciliano. 

The Court. Not individually but it was done 
and it was done by the employees of the corpora- 
tion which he headed, which according to the tes- 
timony, was interchangeable with him. * * *’’ 


E. 


The Appellant corporation also, throughout its 
statement of the case and in the trial itself, com- 
plained about the quality of the management of the 
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business by Mr. Siciliano’s employees. It is true that, 
as set forth on page 11 of the Appellant’s statement 
of the case, the court did find some unsatisfactory 
conditions at the store when it was taken over by 
Appellant corporation, but Appellee contends that 
such conditions for the most part were simply inher- 
ent in transacting business in Guam at this time. 
Certainly, the situation did not improve with the 
change in management, and it is an extremely odd co- 
incidence, if it is a coincidence, that during the 
period of time the business was operated by Mr. 
Siciliano’s employees it made a very substantial profit 
and almost immediately upon the assumption of man- 
agement by Appellant corporation the profit dimin- 
ished and later disappeared altogether to the point 
that it started to lose money each month, rather than 
make a profit. It is certainly difficult to contend, as 
the Appellant does, that it ‘‘had to finally completely 
take over the operations to protect itself’? (Appel- 
lant’s Brief, page 11) when it is noted that this busi- 
ness under the management of the Siciliano organi- 
zation made in excess of one hundred per cent (100%) 
profit during one year’s operation. As previously 
pointed out the net assets of the partnership at its 
commencement was Thirty Thousand Dollars ($30,- 
000.00) and the profit as found by the court (Record, 
page 110) after approximately eleven (11) months’ 
operation was Thirty-One Thousand Four Hundred 
Three Dollars and Forty-Seven Cents ($31,403.47). 
Appellant seeks to overcome this record of accom- 
plishment by stating in substance that business was 
good during this period of time and then adds that 
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beginning later in 1953 business conditions in Guam 
worsened. There is no evidence to support such a 
statement and it is just as likely that poor manage- 
ment and excessive expenses, such as traveling ex- 
penses of the president of Appellant corporation 
caused the profits to diminish and finally disappear. 


So, also, there is considerable complaint throughout 
this case that Mr. Siciliano was derelict in his duty 
in not opening another store in Guam to sell addi- 
tional ice cream products, and Appellant makes con- 
siderable point of the fact that it did so beginning in 
November 1953. Yet the record amply indicates that 
the opening of this second store was exceedingly bad 
business judgment. Beginning at page 239, the Record 
gives the history of the opening of this second store, 
pointing out that a total of Twenty-Six Thousand 
Seven Hundred Forty Dollars and Sixty-Three Cents 
($26,740.63) was taken from the assets of the partner- 
ship for the purpose of opening this new store and 
that the first expenditure therefor was in November 
1953. These expenditures started in November 1953, 
and it took until September 1954 to actually get the 
store opened. Furthermore, when the new store did 
open the existing store immediately began to lose 
money for the first time and has continued to lose 
money ever since. On this point the Record, begin- 
ning at page 214, reads in part as follows: 


ce * * Q. When did Guam Frozen Products 
open their store? (125) 

A. I would say just before September, 1954. 

Q. Just before September ? 

A. Yes, sir. 
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Q. If I am correct, your previous testimony 
was that it was in the month of September, 1954, 
that the Dairy Queen of Guam began to lose 
money, the first store? 

A. I don’t think there is any connection there. 

Q. Just answer the question. 

A. Yes. 

Q. Isn’t it a fact that for every month since 
and including September, 1954, the original store 
has lost money, according to your records? 

A. Yes. 

Q. Isn’t it also true that Guam Frozen Prod- 
ucts opened a competing store? 

A. That is right; yes, sir. 

Q. Do you have any idea what the situation is 
for January, 1955? 

A. Not too good. About the same. We can tell. 

Q. When you opened the other store 

A. Well, that isn’t the cause of it. 

Q. But the fact is that when you opened the 
other store the sales went down? 

A. Yes; we had two drops in sales. We had a 
drop last spring, too. (126) 

Q. This is the first month that the Dairy 
Queen of Guam ever lost money? 

A. That is correct. 

Q. But the sign, ‘Dairy Queen’ is also on the 
other store? 

Peeelnat is right, yes. * * *”’ 


In short, there is a clear indication that all the 
Appellant did by opening the new store was to divide 
the business with the one already in existence, and 
the situation became more aggravated when it is rec- 
ognized that this new store is owned by an entirely 
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new corporation in which the Appellant corporation 
owns stock with others. Thus, the Appellant took part 
of the assets of the partnership and diverted them to 
a competing corporation financed almost completely 
by these diverted assets. Furthermore, there is addi- 
tional dissipation of the assets of the co-partnership 
in that the son of Edward Thompson received Five 
Hundred Dollars ($500.00) per month for managing 
the existing store and only One Hundred Dollars 
($100.00) per month for managing the competing 
store owned by a different entity (Record, page 243). 


J, 


Appellant, in its statement of the case, also makes 
several references to the companion case of Pacific 
Enterprises, Inc., vs. the co-partnership. The issues in 
this case are all questions of fact based in some part 
on a conflict in evidence, but mostly upon admitted 
statements of fact. It would appear, therefore, that 
matters involved in this case would be within the dis- 
eretion of the trial court who had an opportunity to 
hear the witnesses and form its conclusions as to their 
eredibility. In this connection the record indicates 
that the court devoted a great deal of time to consid- 
ering each item of the account separately and volumi- 
nous testimony was taken on all disputed items. 


However, it is significant to note that nowhere in 
the statement of Appellant’s case does it refer to the 
fact that although Joseph Meggo, as supervising man- 
ager, and Henry Diza, as bookkeeper, performed serv- 
ices by the partnership but were in fact paid by 
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Pacific Enterprises, Inc. It is true that in the case 
of Pacific Enterprises, Inc. versus the co-partnership 
request was made of the court to provide for the pay- 
ment of salaries to these persons for services rendered 
to the co-partnership, but this the court declined to 
do, presumably on the theory that this was a contri- 
bution by Mr. Siciliano in lieu of other management 
services. This is in accordance with Appellee’s theory 
of this case which contends that even if Mr. Siciliano 
were obligated to manage the business (which the 
contract does not require), he fully performed these 
management services through these qualified em- 
ployees. It should be especially noted, however, that 
the Five Hundred Dollar ($500.00) per month fee 
which the partnership agreement provides for in the 
event he is managing the business was not included 
in the judgment awarded to him on the dissolution 
of the partnership. 


ARGUMENT. 
I. INTRODUCTORY. 

Appellee’s theory of this case is set forth in some 
detail in an Opening Brief filed by Appellee as a 
Cross-Appellant in the case of Joseph A. Siciliano v. 
American Pacific Dury Products, Inc., which was, 
as therein indicated, an action to dissolve a partner- 
ship in accordance with the laws of Guam. In re- 
sponding to Appellant’s Brief, Appellee presents the 
following arguments in opposition to said brief and to 
support his theory of this case. 
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II. CONFLICT OF LAW PROBLEMS. 


In item number I and throughout its Opening 
Brief Appellant makes considerable point of its con- 
tention that there are substantial problems of conflict 
of law involved in this cause. Appellee cannot agree 
with this contention. In its essence the action is a sim- 
ple one. Plaintiff and Defendant executed a partner- 
ship agreement in Guam to be performed in Guam 
and action for dissolution of the said partnership was 
commenced in Guam. Thus, the place of execution, 
the place of performance and the place of forum are 
all located in the territory of Guam. 


Appellant, however, contends that even though the 
partnership contract was executed in Guam by the 
president of Appellant corporation, this was not with- 
in the scope of his authority and, hence, required rat- 
ification by the board of directors. Appellant then 
contends that since such ratification is required, the 
law of the place of making the contract would be in 
Seattle, Washington, because that was the home office 
of the corporation, even though it was organized for 
the sole purpose of doing business in Guam and was 
in fact authorized to do business in Guam as a foreign 
corporation. 


From this Appellant draws the conclusion that the 
laws of the State of Washington govern both the 
authority of the president to enter into a partnership 
contract and the authority of the corporation itself 
to execute such an agreement without authority to do 
so in its Articles of Incorporation. Having sought to 
establish this point, Appellant then says that there 
are no eases in the State of Washington on either of 


27 


these subjects which would seem to leave the question 
right where it started. The question would, therefore, 
seem to be much more clearly presented under general 
principles of law which are as applicable to Guam as 
they are to the State of Washington. 


Admittedly, there is some conflict in the authorities 
as to whether the law of the place of contracting or 
the law of the place of performance governs the inter- 
pretation of a contract, but it is suggested that the 
better rule applies the law of the place of performance 
particularly where, as in the case at bar, there is no 
showing that there is any difference in the statutes 
or case law of the two jurisdictions. 


The territory of Guam has adopted the Uniform 
Partnership law as part of its codes which are gener- 
ally patterned after the laws of California using in 
many instances the same section numbers as the com- 
parable statute in California at the time the Guam 
Codes were adopted. This was done in Guam and is 
presently maintained there so that decisions of the 
highest courts in California would be persuasive au- 
thority on the interpretation of the Guam Law 
(Umted States v. Johnson (1950) 181 F. (2d) 577). 
It would, therefore, seem appropriate to look to the 
law of Guam and of California for the decisive fac- 
tors in this case. 


Both California and Guam adopt the rule that a 
contract is to be interpreted in accordance with the 
law of the place where it is to be performed. See 11 
Cal. Jur. (2d) Sections 61 and 62 and Guam Civil 
Code Sec. 1646 reading as follows: 


28 


‘*§1646. A contract is to be interpreted according 
to the law and usage of the place where it is to 
be performed; or, if it does not indicate a place 
of performance, according to the law and usage 
of the place where it is made.’’ 


III. THERE WAS A JOINT VENTURE OR PARTNERSHIP BY 
RATIFICATION OR ESTOPPEL BETWEEN THE PARTIES 
AND THEIR RIGHTS AND LIABILITIES ARE TO BE DETER- 
MINED IN ACCORDANCE WITH THE WRITTEN AGREE- 
MENT BETWEEN THEM. 


Appellee concedes that in the instant case there is 
no statute in Guam which authorizes the President 
of a corporation to enter into a partnership contract 
and further concedes that the Articles of Incorpora- 
tion of the Appellant corporation do not contain that 
express power. However, assuming that this prevents 
the consummation of a formal partnership, the only 
effect on the case at bar is one of terminology. 


The fact is that an agreement designated as a 
partnership agreement was entered into between the 
parties and relying thereon Appellee invested sub- 
stantial time and money. The fact also remains that 
the business venture arising out of this contract made 
substantial sums of money, a large portion of which 
was due to the intervention, aid and assistance of 
Appellee. All of this profit and all of the assets of 
the venture have been confiscated by the Appellant. 
Certainly, the law does not leave the Appellee without 
a remedy in this situation. 


The rule is well set forth in the California case of 
Mervyn Investment Company v. Biber (1921) 184 
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Cal. 637, 194 P. 1037. In this case an original partner 
assigned his rights and liabilities under a written 
partnership agreement for a fixed term to a corpora- 
tion. The Appellant in the case was the other original 
party to the partnership and by the agreement was 
given the right to acquire a one-third interest in the 
partnership assets by fulfilling his duties thereunder. 
The new corporate partner asserted the right to dis- 
solve and thereby cut off Appellant’s rights in the 
partnership contract, basing its right to dissolution 
upon the lack of corporate power to be in a partner- 
ship. The trial court sustained this position, but this 
decision was reversed by the Supreme Court of Cali- 
fornia which held that the Appellant was entitled to 
his rights under the terms of the partnership agree- 
ment, despite the fact that the corporation and Appel- 
lant were not actually partners. The language of the 
court at page 643 reads in part as follows: 


‘cx * * Even where a corporation is without au- 
thority under its charter to form a partnership 
with another, it may be held liable as a partner 
to prevent injustice. * * *”’ 


And also, 
‘c* * * Tt is not necessary to a decision of this case 
in Appellant’s favor that it should appear that 
Plaintiff corporation became a partner with Ap- 
pellant upon Werner’s transfer to it of his in- 
terest. * * *”’ 


And on page 644 the Court also stated, 
‘c* * * Tt is entirely clear that the Plaintiff (cor- 
poration) by accepting this assignment under the 
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express conditions of the original contract is in 
no better condition than Werner would have been 
after a voluntary withdrawal from the partner- 
ship. %* %& #9? 


Beginning on page 39 of its brief, Appellant con- 
cedes that it cannot avoid partnership lability and 
in fact states that it is willing ‘‘to meet its just obli- 
gations to the Appellee due to his reliance on the 
appearance of a partnership arrangement’’. The 
simple question remaining, therefore, is what is the 
measure of Appellant’s liability, and it is the conten- 
tion of the Appellee that whether the relationship 
between the parties be considered a partnership by 
ratification or estoppel or a joint venture agreement, 
the rights and obligations of both parties are fixed 
by the terms of the agreement between them. 


In this sense this action resembles an action in 
the nature of assumpsit where a plaintiff chooses to 
sue on one of the special counts. In such actions the 
contract between the parties is admissible as an ad- 
mission of the standard of value or proof of any other 
fact that determines the plaintiff’s recovery (Cas- 
tagnino v. Balletta (1889) 82 Cal. 250, 23 P. 127; 
Naylor v. Adams (1911) 15 Cal. App. 548, 115 P. 335; 
Sessions v. Pacific Imp. Co. (1922) 57 Cal. App. 1, 
206 P. 653). 


Although dissolution and winding up of a partner- 
ship is not in the nature of assuwmpsit, the reason for 
adhering to the terms of the written contract are 
equally persuasive since there must be some measure 
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of the rights of the parties, and the signed contract 
is the best evidence of the agreement between them. 


Furthermore, Guam Civil Code Section 355 reads 
in part as follows: 

“* * * Any contract or conveyance made in the 
name of a corporation, which is authorized or 
ratified by the directors, or is done within the 
scope of the authority, actual or apparent, given 
by the directors, shall bind the corporation, and 
the corporation shall acquire rights thereunder, 
whether the contract be executed or wholly or in 
part executory.”’ 


It is submitted by the Appellee that the case at bar 
falls squarely within the provisions of this code sec- 
tion in two respects. First, that the contract was 
either actually or impliedly ratified by the directors 
of the Appellant corporation or they are estopped 
to deny such ratification and therefore estopped to 
deny the existence of the contract. Second, in any 
event the execution of such contract by the president 
of the corporation was within the apparent authority 
given by the directors to said president. 


A. The contract between the parties was ratified by the direc- 
tors of Appellant corporation. 
On October 9, 1952, the president of the Appellant 
corporation wrote to Appellee as follows: 
“October 9, 1952 * * * ‘Last Monday my associ- 
ates, Herbert Little and George Henrye, while 
discussing other matters in which we are inter- 
ested, formally approved that agreement which I 
made with Joe Siciliano last June on Guam. 
There never was any question about not approv- 
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ing the agreement, but I purposely refrained 
from having it formally approved ere now, be- 
eause I thought it possible that the lack of ap- 
proval might somehow some time help Joe in his 
troubles.’ * * *’’ (Record, page 379.) (Emphasis 
added.) 


The conclusion is inescapable, therefore, that either 
the president of the corporation deliberately misled 
and defrauded the Appellee or he was correctly stat- 
ing the real action taken by the corporation. If he 
was correctly stating the real action of the directors 
of the corporation, then there was in fact a formal 
ratification of the contract in spite of the fact that 
a resolution of the corporation dated October 6, 
1952, stated to the contrary. On the other hand, if 
such resolution reflects the true action of the corpo- 
ration, then the Court should not lend itself to a fraud 
by the corporation’s president which misled Appellee 
as to the action of the corporation. The evidence is 
clear that the president continues to manage the af- 
fairs of the corporation and the acquiescence of the 
board of directors of the corporation in his activities 
would make the corporation party to the fraud. 


Thus, in the case of Simmons v. Ratteree Land 
Co. (1932) 217 Cal. 201, 17 P. (2d) 727, it was held 
that a land company which retained sales agents in 
its employ after knowledge of their fraudulent prac- 
tices became a guilty party to their fraud. 


Appellant claims that this letter was improperly 
admitted into evidence (App. Br. p. 35) apparently 
on the theory that its only relevancy was to estab- 
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lish the authority of the president as agent of the cor- 
poration. Appellee does not understand the material- 
ity of this argument. The letter was offered and ad- 
mitted for two purposes. One, to impeach the presi- 
dent who had testified that the Board of Directors had 
not ratified the contract. Two, as an admission by 
the highest corporate officer as to what the Directors 
actually did. The letter of the president (himself a 
member of the Board of Directors) was directly in 
contradiction to what purported to be a resolution of 
the Board at the same meeting. Both were sent to 
the appellee with the letter being the later of the two 
communications. It would certainly appear relevant 
to the cause and it seems clearly within the authority 
of a president of a corporation to report what the 
Board of Directors did at a meeting. 


In any event the directors of the corporation have 
impliedly ratified the action of its president in sign- 
ing the contract through their acquiescence and silence 
as to his activities. There is no evidence whatever in 
the case that the directors have ever repudiated the 
authority of the president of the corporation and no 
evidence whatever that they have ever notified either 
the Appellee or any one else that he did not have 
authority to execute agreements. In addition to this, 
of course, the corporation has accepted all of the bene- 
fits of the contract. The rule is well set forth in 
Ballantine on Corporations, as follows: 

“S60. If the officers of a corporation or other 
persons assume to act for the corporation with- 
out any authority at all, or if they exceed their 
authority, or act irregularly, the act may be ex- 
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pressly or impliedly ratified by the board of di- 
rectors, and rendered binding, except as to inter- 
vening rights of third persons. In this respect, 
a corporation is subject to substantially the same 
rules as an individual. * * * 


‘‘A contract made or other act done by an of- 
ficer or officers of a corporation without author- 
ity may be ratified by acts or tacit acquiescence. 
It need not be by formal vote of the directors or 
shareholders, as the case may be; but, as in the 
ease of ratification by a natural person, it may 
be by parol assent, or may be implied from the 
consent of the shareholders, or of officers hav- 
ing authority to ratify, in accepting the benefits 
with knowledge of the facts, or otherwise treating 
or recognizing the contract or act as binding; and 
under some circumstances it may be implied from 
a mere failure to repudiate or disaffirm.”’ 


In this action the facts show that the officers and di- 
rectors of the Appellant corporation not only knew 
of the fact of the partnership agreement and its exe- 
cution by Mr. Edward Thompson, they also knew of 
the terms and conditions thereof. The capital contri- 
butions of the Appellee were accepted, his ability and 
influence were utilized, and his agents and employees, 
through Pacific Enterprises, Inc., supplied the labor 
to open and run the partnership business during the 
formative months. Substantial profits were made 
and were confiscated by the Appellant corporation 
while in possession of all of the above facts. During 
this time there was no repudiation of the con- 
tract nor was there an express disaffirmance of the 
president’s power to enter into such an agreement on 
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behalf of the corporation. It is true that in April 
1953 the corporation made an attempt to repudiate 
the contract but such act was over six months after it 
had purported to ‘‘conditionally ratify’’ the agreement 
and over ten months after the execution of the con- 
tract. Appellee contends that if the Appellant corpo- 
ration wanted to repudiate the contract on any 
grounds, it was under an implied duty to do so shortly 
after having acquired knowledge of all the facts. Fail- 
ing to do so, and subsequently accepting the benefits 
of the partnership business, it impliedly, if not actu- 
ally, ratified the agreement and became bound by its 
terms. Any subsequent action must necessarily be 
ineffectual to dissolve the partnership unless in ac- 
cordance with the terms of the agreement. 


Furthermore, the corporation should be estopped 
from denying that it is bound by the terms of this 
contract. Estoppel is as applicable to corporations 
as to individuals. (See Azgeltinger, Inc. v. Burke 
(1917) 176 Cal. 621, 169 P. 373; Gribble v. Columbus 
Brewing Co. (1893) 100 Cal. 67, 34 P. 527; Newhall 
uv. Joseph Levy Bag Co. (1912) 19 C.A. 9, 124 P. 
875). 


The latter case clearly sets forth the law, as fol- 
lows: 


~ * * It is a fact of common knowledge that 
a very large part of the mercantile business of 
the country is, as a matter of convenience, if 
not, indeed, as matter of necessity, carried on 
by corporate organizations rather than by part- 
nerships. It would greatly hamper their use- 
fulness if all the daily current purchases and 
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sales of merchandise could be made only by 
resolution of directors or that the public dealing 
with their officers would do so at the peril of hav- 
ing their contracts repudiated when they might 
happen to be unfavorable to the corporation, or 
less profitable than was anticipated when made. 
Suppose an incorporated mercantile house of 
San Francisco should, in its corporate name, 
signed by its secretary, and on the verbal author- 
ity of the president and one other of the five 
directors, cable an order to a Paris house for a 
bale of drygoods of a kind and value previously 
purchased from the latter by the former. Must 
the Paris house demand and receive an authenti- 
cated copy of a resolution by the board of direc- 
tors of the San Francisco house authorizing the 
order for goods before the Paris house could 
safely fill the order? Suppose the Paris house 
should ship the goods, and on arrival it happened 
that they had depreciated in value and the San 
Francisco house repudiated the contract, claiming 
their right to do so under the rule now contended 
for. A system of law that would tolerate such 
an evasion of responsibility would be unworthy 
of a civilized people. * * *’’ 


coce * * The law is well settled that a principal 
who neglects promptly to disavow an act of his 
agent, by which the latter has transcended his 
authority, makes the act his own (Breden vw. 
Dubarry, 14 Serg. & R. (Pa.) 30) ; and the waiver 
which makes the ratification equivalent to prece- 
dent authority is as much predicable of a cor- 
poration as it is of ratification by any other prin- 
cipal; and it is equally to be presumed from 
the absence of dissent. (Gordon v. Preston, 1 
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Watts, 387, (26 Am. Dec. 75).)’ Quoting from 
Bank of Pennsylvania v. Reed, 1 Watts & S. 101, 
the court said: ‘When the principal has been 
informed of what has been done, he must dissent 
and give notice of it in a reasonable time; and 
if he does not, his assent and ratification will be 
presumed. * * * Nor was it necessary, in order 
to bind the bank by their acquiescence, that notice 
should have been given to the directors, when 
sitting in their official capacity as a board. If 
they were personally cognizant of the offer made 
by the cashier, it was their duty to call a meeting 

. of the board and disavow the act, if they were 
unwilling that the bank should be bound by it. 
It would be unjust to permit the plaintiff to 
spend his time and money for the detection of the 
thief, on the faith of the promised reward, and 
then repudiate the offer, as unauthorized, when 
he had succeeded. * * *’ ”’ 


B. The execution of contract with Appellee was within the ap- 
parent authority of the president. 

In his comments on Appellant’s statement of the 
ease Appellee has quoted from the Transcript at 
great length, indicating some of the activities of the 
president of Appellant corporation which clearly es- 
tablishes his apparent authority to execute this con- 
tract, even though it not be interpreted as a formal 
contract of partnership. It would, therefore, unduly 
extend this brief to repeat those actions here, except 
to point out that for a period beginning in 1950 and 
continuing to the date of the trial of this action no 
other person dealt with the affairs of this corporation 
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in Guam except the president. It is quite apparent 
that actions of the board of directors of this corpora- 
tion were pro forma in nature and that its activities 
were dominated by its president. The situation is 
best exemplified by a quotation from the transcript 
at page 380 when the attorney for the Appellee asked 
the president of Appellant corporation to explain 
why he had written a letter to Appellee stating that 
the contracts had been ratified, even though the board 
of directors had purportedly adopted a resolution to 
the contrary. His answer was as follows: 

‘‘Q. Did you recite (sic write?) that? 

A. I did because I could have forced the board 

to ratify.’? (Emphasis Added). 


IV. THE TERM OF THE PARTNERSHIP BY ESTOPPEL OR JOINT 
VENTURE BETWEEN THE PARTIES, AS WELL AS ALL 
OTHER DETAILS OF THEIR RELATIONSHIP, IS FIXED BY 
THE AGREEMENT BETWEEN THE PARTIES. 


Beginning on page 40 of its brief, Appellant under- 
takes a series of arguments which start upon the 
assumption that the joint venture or partnership was 
dissolved (a) on July 2 (approximately a week after 
it started) by a breach of the Appellee, (b) that even 
if this breach did not cause dissolution (Appellant’s 
Opening Brief, page 44), the enterprise was dissolved 
by notice and (c) through the silence and acquies- 
cence of the Appellee. 


It is Appellee’s position that none of these conten- 
tions have merit for the following reasons: 


_— 
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A. 


Appellant contends that Appellee breached the 
agreement by leaving Guam in July, 1952 and con- 
tends that this act caused the dissolution of the part- 
nership as of that date. (Appellant’s Opening Brief, 
Page 40 et seq.). Apparently, the Appellant takes the 
position that the Articles of Co-Partnership executed 
by and between the parties hereto are binding con- 
tractual promises, but only msofar as duties and lia- 
bilities are created on the part of the Appellee, Mr. 
Joseph Siciliano. As an elemental rule of the law of 
contracts, an agreement must be mutually binding 
upon both parties, or it is binding on neither (Re- 
state., Contracts, Section 80). 

Appellee contends that the Articles of Co-Partner- 
ship created a binding and contractual relationship 
between the parties hereto in the nature of a partner- 
ship, and that the basic issue as raised by the trial 
below is (1) whether or not Section 8 of said agree- 
ment requires the Appellee to manage the partnership 
business, (2) whether or not, assuming such duty does 
exist, his physical presence is implied by or expressly 
necessary to fulfill such duties, and (8) whether or 
not the Appellee did manage the business by delega- 
tion to his agents and employees, and the performance 
thereof was accepted by Appellant. Furthermore, 
Appellee contends that, under the facts as found by 
the trial court, the Appellant, by its wrongful exclu- 
sion of Appellee from the partnership and refusal to 
recognize any of his rights therein, and by its secret 
and wrongful diversion of partnership funds into a 
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competing business, wrongfully caused the dissolution 
of the partnership under the applicable provisions of 
the Uniform Partnership Act as enacted on Guam. 
In support of the foregoing, Appellee refers to his 
argument thereto beginning on page 11 of Appellee’s 
Opening Brief as cross-appellant. 


Appellant contends that because Appellee left Guam 
on July 2, 1952, he breached the agreement and 
thereby caused a pro tanto dissolution (Appellant’s 
Opening Brief, Page 41). Appellant contends that 
the trial court found this breach as a fact and, there- 
fore, should determine all rights as of that date. The 
trial court did find that Appellee breached the agree- 
ment as of July 2, 1952 but that no damage resulted 
from said breach. Furthermore, Appellee contends 
that said finding is a mere conclusion of law based 
upon an erroneous interpretation of the agreement 
between the parties. That Appellee left the island 
of Guam on said date is not disputed; the issue lies, 
not in a question of fact, but a question of law to 
wit: Was this leaving inconsistent with the terms 
of the contract and the intent of the parties, as shown 
by said contract? (Guam Code of Civil Procedure, 
Section 2102; Coots v. General Motors Corp. (1934) 3 
Cal. App. 2d 340, 39 P.2d 838). 


As pointed out in his Opening Brief as Cross-Ap- 
pellant, Appellee contends that there is neither author- 
ity in law nor in the contract for holding that he 
breached his agreement merely by leaving Guam on 
July 2, 1952. Certainly, the contract does not say 
that Appellee cannot leave Guam during its existence, 
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which is for a period of fifty (50) years, at any time 
under any circumstances. To contend otherwise would 
be to advance the absurd contention that Appellee 
by the execution of this agreement sentenced himself 
to fifty (50) years on this island which is only ap- 
proximately 30 miles long by 12 miles wide. 


Nor does the law recognize any such proposition. 
The absence from the state of one partner does not 
constitute an abandonment of the business to the 
co-partner. See Carrie v. Cloverdale Co., 90 Cal. 84, 
27 P. 58; also see Lampher v. Washauer, 28 C.A. 457, 
152 P. 933, which holds that the absence of one part- 
ner for a temporary period from the partnership, 
even though contrary to the partnership agreement, 
does not dissolve the partnership and, further, that 
a partner by his mere absence does not abandon the 
partnership and does not lose his right in equity for 
an accounting and settlement. Also see Bernheim v. 
Porter, 2 Cal. Unrep. 349, 4 P. 446, as authority for 
the proposition that the absence from the state of 
one partner does not work a dissolution of the part- 
nership. 


B. 


As to termination of the relationship of the parties 
by notice, even the Appellant is not quite sure as to 
when this notice was given and when it was supposed 
to be effective. A so-called ‘‘conditional ratification’’ 
was purportedly adopted by the board of directors of 
Appellant corporation on October 6, 1952, but what- 
ever else this document was, it was certainly not a 
notice of termination of relationship. In addition to 


42 


this factor, the notice was followed within three or 
four days by a letter from the president of Appellant 
corporation, advising Appellee that the contracts 
had been formally approved and ratified by the board 
of directors. The other so-called notice of termination 
was in April 1953 and constituted a unilateral action 
by the Appellant corporation. This notice simply 
declared the venture terminated and offered Appellee 
back his original investment, conditioned upon his 
release of his rights in the venture. There is no sug- 
gestion in any of these communications or in any 
subsequent communication that the assets of the ven- 
ture were to be sold and the proceeds distributed to 
the parties or that the profits to date were to be 
divided. IN OTHER WORDS, THE SO-CALLED 
NOTICE OF APRIL 1953 MEANT IN SUB- 
STANCE: WE WENT INTO A VENTURE, IT 
IS PROFITABLE AND WE ARE GOING TO 
TAKE OVER ALL THE ASSETS AND KEEP 
THE PROFITS. IF YOU AGREE TO THIS WE 
WILL RETURN YOUR ORIGINAL INVEST- 
MENT, BUT WILL GIVE YOU NOTHING FOR 
YOUR TIME, YOUR EMPLOYEES OR YOUR 
RISKS. 


Appellee believes that, since the partnership was 
one for a fixed term, the only way that the partner- 
ship could be dissolved outside of court, was under 
the terms of the Articles of Co-Partnership, or by 
mutual agreement between the partners. 


Because the agreement between the parties is ex- 
pressly a partnership for a fixed term (Section 3, 
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Articles of Co-Partnership), and because a lease 
of real property is among the partnership assets, Ap- 
pellant cannot terminate the relationship between the 
parties by mere notice. (Zeibak v. Nasser (1938) 12 
Cal. 2d 1, 82 P. 2d 375, Bates v. McTammany (1938) 
10 Cal. 2d 697, 76 P. 2d 513.) 


If Appellant wanted to terminate this contract 
by notice a way is provided in the partnership agree- 
ment as follows: 

“12. Option of One Partner to Retire. In the 
event either party should desire to retire from 
the partnership, he shall give the other party 
written notice of his intention so to do and the 
remaining partner shall have an option for the 
ninety (90) days, next ensuing the receipt of 
such notice, to elect to buy out said retiring part- 
ner and acquire sole ownership of the business 
of Dairy Queen of Guam in the following man- 
ner: 

a. An inventory shall be taken on a day to be 
mutually agreed upon by the partners, and the in- 
terest of the retiring partner shall be determined 
from such inventory and in the manner custom- 
arily employed by the firm in preparing its finan- 
cial statements, with the exception that good will 
shall be reflected as an amount equal to two and 
one-half (214) times the net profits of the firm 
for the twelve (12) calendar months immediately 
preceding the said inventory date, after allowing 
six per cent (6%) interest on invested capital. 
b. Within ten (10) days after the interest of 
the retiring partner shall have been determined 
in the manner set forth in the preceding para- 
graph, he shall be paid by the remaining partner 
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for said interest as follows: one-third (44) in 
cash or by duly certified check; one-third (44) by 
the remaining partner giving his promissory note 
for one-third (14) of the amount of such interest, 
payable six (6) months from said date, and bear- 
ing interest at the rate of six per cent (6%) per 
annum; and the remaining one-third (14) by giv- 
ing a further promissory note for one-third (44) 
of the amount of such interest, payable twelve 
(12) months from said date, and bearing interest 
at the rate of six per cent (6%) per annum.”’ 
(Record, pages 11-12). 


C. 


Appellee finds it difficult to understand an argu- 
ment that by his silence he acquiesced in the forfeiture 
of his property. There were several courses open to 
Appellant if it had in good faith sought to dissolve 
this venture. It could have given notice as provided 
by the contract between the parties or it could have 
brought an action for dissolution. Neither of these 
courses were followed and the Appellant corpora- 
tion’s directors merely engaged in a frantic series 
of passing of resolutions, seeking to avoid their liabil- 
ity. There is no showing that they changed their 
position because of the acquiescence of the Appellee 
nor is there any showing that his silence led them into 
any peril or misunderstanding. In view of these 
facts, to contend that a one-half interest in a profitable 
business is forfeited merely because the partner or 
joint venturer does not immediately bring an action 
is to disregard the statute of limitations which effec- 
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tively fixes the time within which these matters can 
be brought to issue. 


D. 


As heretofore noted, Appellee contends that the 
rights and liabilities of the parties are fixed by the 
contract between them, even though this contract be 
not considered a formal partnership agreement. The 
law is clear that where the corporate partner is not 
able to sign a partnership contract, the courts will 
treat the transaction as a joint venture and will im- 
pose exactly the same rules as those that apply to 
partnership in considering all the relationships be- 
tween the parties. The general subject of corporations 
as parties to joint ventures is covered in a note in 
80 ALR at page 1049, and many cases are cited. The 
matter may be simplified, however, when it is recalled 
that the statutes of Guam were patterned after the 
statutes of California, and, hence, California cases 
are persuasive authority for the status of the law 
in that territory. Two California cases seem to dis- 
pose of the matter without further discussion. Thus, 
in the case of Zeibak v. Nasser (1938) 12 Cal. (2d) 1, 
82 P. (2d) 375, the law is clearly stated that the 
rights and liabilities of joint adventurers as between 
themselves are covered by the same principles which 
apply to a partnership; and Section 2432 (now Cor- 
porations Code, Section 15038) of the California Civil 
Code (which is identical to the same numbered sec- 
tion of the Guam Civil Code) which relates to the 
rights of partners on dissolution is not confined in 
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operation to partnerships, but is applicable in the 

case of dissolution of joint ventures. The Court 

stated, among other things, on page 12 the following: 
‘“* * * The rule is that the rights and liabilities 
of joint adventurers as between themselves are 
governed by the same principles which apply to a 
partnership. ** *”’ 


It is axiomatic that in dealing with partnerships 
and with all types of contracts the Court seeks to find 
out first what the parties themselves agreed to do and 
if there is no specific agreement as to what the parties 
wanted then must resort to implications and assump- 
tions from their course of conduct. However, where 
there is a signed contract between the parties, by 
whatever name it may be known, which clearly sets 
forth their rights and obligations, then this docu- 
ment obviously is the best evidence and the only 
evidence of what the parties wanted and intended in 
their business relationship. It is, therefore, the Ap- 
pellee’s contention that in the case at bar the partner- 
ship contract is completely binding between the par- 
ties, even though the enterprise be technically known 
as a joint venture and not a partnership. 


This view is supported by the cases and appears to 
be particularly strengthened by the holding of that 
portion of Zeibak v. Nasser (supra) which seeks to 
ascertain the term of the joint venture therein re- 
ferred to. In that case the court found that the agree- 
ment between the parties was not entered into for any 
specific period of time and, therefore, in seeking for 
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some implied term intended by the parties, used the 
term of the lease of a theater building as being the 
intended term of the joint venture. This is not only 
good law but common sense in that the joint venture 
being for the purpose of operating a theater could be 
presumed to be for the term during which the theater 
was leased. 


In the case at bar the court need only to look to 
the agreement between the parties to ascertain that a 
fixed term was agreed upon between the parties, but 
if it were to be contended that such a fixed term went 
beyond the scope of the particular joint venture in 
which the parties were engaged, it is abundantly 
clear from the record that as a part of the partner- 
ship agreement the Appellant cause to be assigned 
to the partnership the lease of the real property upon 
which the partnership business was and is now con- 
ducted (Plaintiff’s Exhibit C, Record, page 54). The 
term of the lease was for five (5) years with an option 
to renew for an additional five (5) years (Record, 
page 55), and upon the authority of Zeibak v. Nasser 
(supra), a joint venture wherein an asset consists 
of a lease of property for the purpose of carrying on 
a particular business, will be deemed by implication to 
continue during the term of such lease (See also 
Bates v. McTammany (1938) 10 Cal. (2d) 697, 76 P. 
(2d) 513). 


The Zeibak case above quoted also seems to dispose 
of the contention of the Appellant that the joint 
venture or partnership of the parties here could be 
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dissolved at will. In this connection the Court states 

on page 13: 
‘‘* * * Plaintiff further contends that, assuming 
the application of section 2432, Civil Code, to 
joint ventures, it does not apply here because the 
venture was one which could have been lawfully 
dissolved by the ‘express will’ of a member there- 
of, under section 2425(b), Civil Code. This sec- 
tion reads as follows: ‘Dissolution is caused: * * * 
(b) By the express will of any partner when no 
definite term or particular undertaking is speci- 
fied, * * *’ This contention likewise cannot be 
upheld for the reason that the venture here was 
not one which could have been lawfully dissolved 
by the express will of a member thereof. Here 
there was a definite, and ‘particular undertaking’, 
voluntarily assumed by each of the partners, and 
as hereinabove stated, the term of the venture, at 
least impliedly, was of similar duration as the 
term of the leases under which the theatres were 
operated. In the case of Bates v. McTammany, 10 
Cal. (2d) 697 (76 Pac. (2d) 513), this claim was 
also made. There the court found that the part- 
nership was formed for the purpose of conduct- 
ing a radio station ‘so long as the license therefor 
could be obtained from the federal government’. 
The defendant contended that the partnership was 
one at will and that he was entitled to a dissolu- 
tion under certain sections of the Civil Code, in- 
eluding section 2425 (b). The court there said, 
‘The finding that the partnership was formed for 
a definite undertaking * * * and so long as the 
federal license therefor could be procured, is 
fully supported by the record, and negatives any 
conclusion which otherwise might be drawn that 
the partnership was one at will.’ * * *” 
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Mhevcase of Irer v. Gawn (1929) 99 Cal. App. 17, 
277 P. 1053, also seems to dispose of most of the 
contentions of Appellant in this case. This case 
clearly holds that so far as the interests of the prin- 
cipals to a joint venture are concerned, it is imma- 
terial whether the agreement be a co-partnership or a 
joint adventure, the legal principles applicable being 
the same. In the language of the court, appearing at 
page 23: 

‘c* * * but so far as the interests of the prin- 
eipals in this transaction are concerned it is im- 
material whether it be deemed to be a co-partner- 
ship or a joint adventure for the legal principles 
which are applicable are the same (14 Cal. Jur. 
760; Butler v. Union Trust Co., 178 Cal. 195, 172 
iP, Go) .”’ 


So, also, the case of Butler v. Union Trust Co., cited 
in the Iver case above, contains the following state- 
ment at 178 Cal., page 198: 

<c*# * * Joint adventure, however, is similar to a 
partnership and being of a similar nature the 
right to an accounting of profits in accordance 
with the agreement therefor and the obligations 
growing out of such agreement between the par- 
ties are governed by the same rules of law. * * *”’ 
(Cases cited, including Clafin Co. v. Gross, 112 
Fed. 386.) 


The matter is further clearly set forth in 14 Cal. 
Jur. at page 760 where the similarities and differences 
between the two types of enterprises are discussed and 

distinguished. The article concludes as follows: 
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“<x * * Tnasmuch, however, as the two relation- 
ships are similar, the rights and allegations of the 
joint adventurers, as between themselves, are gov- 
erned by practically the same rules that govern 
the relation of partners. * * *’’ 


In all of the cases and the text material referring 
to this matter it is perfectly clear that whether the 
transaction be called a joint venture or partnership, 
the court looks to the terms of the agreement between 
the parties to ascertain their respective rights and 
liabilitres. 


V. OTHER ARGUMENTS OF APPELLANT. 


Since Appellee takes the position that the rights” 
and obligations of the parties and the dissolution of 
their relationship is governed by the rules pertaining” 
to partnership, he deems it unnecessary to comment 
further on various other arguments of the Appellant, 
particularly those which state that the Appellee was 
either entitled to no share of the profits or at most a: 
share of the profits up to April 21, 1953, the date Ap- 
pellant sent notice of termination to Appellee. So, also, 
with the Appellant’s argument that if Appellee was: 
entitled to a share of the profits to April 21, 1953, it) 
should be a reduced share because Appellee contrib- 
uted a lesser value to the venture than Appellant. As) 
pointed out in the Appellee’s comments on Appellant’s 
statement of the case, Appellee actually contributed a 
full one-half of the value of the assets of the venture: 
at the time of its commencement and, hence, as a mat- 
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ter of fact, as well as a matter of contract, was entitled 
to an equal division of the profits. 


Nor can Appellee find any merit in Appellant’s con- 
tention that Appellee was only entitled to profits for a 
limited period of time. The contract covers the lia- 
bilities of the parties, and even if it did not, Appellee 
is unable to find any case which even remotely holds 
that a partnership or joint venture once having been 
commenced can be terminated by the type of notice 
relied upon here. Certainly, there is no case which per- 
mits forfeiture of the Appellee’s interest in the assets 
of the partnership, regardless of whatever his interest 
would be in the profits. It is significant to note that 
throughout this entire case Appellant has never re- 
ferred to the value of the assets of this business, and 
apparently assumes that the only matter in contro- 
versy is the percentage of profits, if any, it should pay 
to Appellee, presuming that under some unspecified 
theory of the law the Court should leave Appellant in 
complete ownership and possession of all of the part- 
nership assets. It is respectfully suggested that no 
such rule of law is in existence. 


To contend that Appellee is only entitled to the 
return of his original investment with or without a 
share of the profits amounts to a forfeiture of his 
partnership interest. The law does not contemplate 
such a forfeiture, and it has been held that even where 
a partner has failed to pay his share of the capital, 
or its debts or expenses, there is no cause for for- 
feiture of such partnership interest in the partnership 
property (Aimball v. Gearhardt (1859) 12 Cal. 27). 


d2 


See also Martin v. Burris (1922) 57 C.A. 789, 208 
P. 174, also holding that to permit the retention by 
one party of any profits not in accordance with the 
agreement amounts to a forfeiture of a portion of this 
party’s interest. 


Appellee’s contentions as to the proper method of 
computing profits in this action and for distribution 
of assets and otherwise liquidating the venture are set 
forth in his brief filed as Cross-Appellant herein and, 
therefore, in the interest of brevity will not be now 
repeated. 


VI. ARGUMENTS REGARDING COMPANION CASE OF PACIFIC 
ENTERPRISES, INC. v. THE DAIRY QUEEN. 


As pointed out in his comments on Appellant’s 
statement of the case, Appellee believes that the issues 
in this case are questions of fact which should be left 
to the discretion of the trial court who was in the best 
position to judge the credibility of witnesses on con- 
flicting testimony. 


VII. COMMENTS ON APPELLANT’S POINTS NUMBER IX 
(PAGE 70), X (PAGE 73) AND XI (PAGE 74). 


These three contentions of the Appellant do not 


appear to the Appellee to have any substantial merit. | 
This Court has already decided the question of jury | 


trial in Guam, and it appears idle to again review this 
question, particularly as to a civil action. 

With regard to Appellant’s motion for change of 
venue, the denial of which it is urging as a ground for 
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reversal, this likewise seems to possess little merit. It 
may be that the stockholders and directors of Appel- 
lant corporation live in the State of Washington, but 
all of the transactions involving this controversy took 
place in the Territory of Guam. The business was 
located there, the contract was to be performed there 
and the matter was within the jurisdiction of the Dis- 
trict Court there. Certainly, no showing was made that 
it would be more convenient to transport all the wit- 
nesses from Guam to Seattle to have the trial in that 
state. 


So, also, in the case of Appellant’s motion for a con- 
tinuance. The action was filed on September 20, 1954, 
and the Interlocutory Judgment filed February 18, 
1955. Surely the Appellant had ample notice to have 
whatever supplemental papers he wished sent to 
Guam. The president of Appellant corporation was on 
Guam for weeks before the trial and Appellee, on the 
hearing of the motion for continuance, questioned the 
good faith of Appellant in asking for the same. Ac- 
tually, during the trial (Record, page 215) Mr. 
Thompson testified that the records referred to in his 
affidavit for continuance are presumed lost. Nor has 
Appellant ever contended that the missing reports are 
now located, and if produced, would materially alter 
the decision of the Court. 


With respect to the somewhat odd theory advanced 
by Appellant under item XI on page 74, the Appellee 
has little comment. Obviously, Appellee was repre- 
sented by a different counsel than Appellant in the 
action involving the dissolution of the partnership. 
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Appellee’s same counsel brought an action on behalf 
of Appellee’s corporation against the co-partnership 
for services rendered, and this action was vigorously 
defended on behalf of Appellant who had all of the 
assets and was in complete control of the partnership 
properties, books and records. What would have been 
gained by separating Appellant and Appellee as De- 
fendants in the companion suit is not pointed out. It 
may be assumed that the same testimony would have 
been given by all parties in the separate suits. Fur- 
thermore, the liability of the co-partnership to Pacific 
Enterprises, Inc., was a partnership liability to be 
borne from the partnership assets. How this could 
have been accomplished by two separate suits against 
the co-partners or co-venturers individually is un- 
known. 


VIII. CONCLUSION. 

Appellee respectfully submits that the correct 
analysis of the law and the facts in the case at bar 
is contained in his Opening Brief as Cross-Appellant. 

Dated, Benicia, California, 

February 24, 1956. 
Respectfully submitted, 
JOHN A. BoHN, 
WALTER S. FERENZ, 
Attorneys for Appellees 
Joseph A. Siciliano and Pactfic 
Enterprises, Inc., a corporation. 


